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A.

Nature of the Case
This is an appeal from Mr. Gary

judgment of conviction and sentence for

aggravated assault and exhibition of a deadly weapon.

B.

Factual Summary and General Course of Proceedings
The evening of November 1 2010, sixty-six year old Gary, joined his wife Margaret,

niece Christina and friend Todd at the Falls Club, a tavern owned by Jennifer and Steve Degon.
Jury Trial Transcript ("Tr.") p. 41, In.
6 - p. 89, In. 5; p. 97, In. 11-13; p. 115, ln.

p.

In. 10; p. 58, In. 1-1 · p. 87, In. 10-23; p. 88, In.
p. 11

ln. 9; Exhibit 6. 1 A nearby group,

unknown to Gary, were loudly celebrating a birthday. Tr. p. 89, In. 8-11; Exhibit 6. Two men
from this group - Tim and Jerry

made unwanted advances towards Christina, which upset her.

Tr. p. 7, In. 6-10; p. 60, In. 2 - p. 61, ln. 4; p. 89, ln. 6 p. 90, In. 1

Exhibit 6. An owner,

Jennifer, instructed Tim and Jen-y to quiet down or leave. Tr. p. 61, ln. 8-12.
Phil-who was a friend of Tim and Jerry's

arrived at the Falls Club around 7:00 p.m.

Tr. p. 6. In. 3- 17; p. 24, ln. 18-19; p. 59, In. 18- 23. Approximately thirty minutes later, Todd
headed towards Tim and Jerry to confront them for being very obnoxious as Gary headed
towards Todd to tell him that he was going home. Tr. p. 58, ln. 16 - p. 59, In. 1; p. 92, In. 1-9; p.
118, In. 6 - p. 119, In. 24; Exhibit 6. Todd approached Tim, Jerry and Phil and asked them to
quiet down. Tr. p. 91, In. 8-12; Exhibit 6. One of the men responded in a smart and combative
manner and Gary told Phil that he should be careful as Todd was tough. Tr. p. 91, In. 18-25; p.
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Exhibit 6 is the video recording of Mr. Coe's interview with police, which was
published to the jury. Tr. p. 73, In. 12 - p. 75, In. 9.

92, In. 1-9; Exhibit 6.
Gary told Phil that he was going outside, exited the Falls Club and unlocked his pickup,
which was parked in the stall immediately outside the tavern. Exhibit 6. Gary heard a voice say
"this isn't over yet" turned and saw Phil pulling what Gary believed was a weapon out of his
pocket. Exhibit 6. Gary removed his gun from its holster and pointed it towards Phil. Exhibit 6.
An owner, Steve, came outside, grabbed the gun and pointed it in the air, at which time it fired.
Exhibit 6; see also Tr. p. 49, In. 17 - p. 51, ln. 16. Todd came outside and saw Gary standing
near the fender of his truck, which was parked in close proximity to the door. Tr. p. 94, ln. 2-23.
Gary, Todd, his wife and niece left the Falls Club at the request of the Degons. Tr. p. 64,
ln. 16- 65, ln. 2 p. 97, In. 19-25; p. 121, ln. 13-22; Exhibit 6. At Gary's house, the group visited
and then Marge, Christina and Todd left Gary at home and drove to Christina's residence so she
could retrieve some belongings. Tr. p. 98, ln. 16-19; p. 99, ln. 4-19; p. 1

ln.2-7;p.128,ln.16

- p. 129, In. 5. They then drove to the Falls Club so Todd could retrieve his vehicle. Tr. p. 99,
In. 9-12. Todd entered the club and saw Phil and Steve speaking at the bar. Tr. p. 100, In. 2-19.
At 9:34 p.m., Steve finally call 911 and four to five officers arrived two to three minutes
later. Tr. p. 69, In. 13-21; p. 76, ln. 16 p. 78, In. 23; p. 100, ln. 2-19. Todd called Gary, who
agreed to speak with police. Tr. p. 75, In. 14-25; p. 80, In. 11 - p. 81, In. 21. At the police
station, Gary explained what had happened. Exhibit 6. Gary was arrested and charged with
aggravated assault in violation of LC. §§ 18-901, 18-905(6) and exhibition of a deadly weapon in
violation of I.C. § 19-2520. CR p.

17.

At trial, Phil's description of the events of the evening differed greatly from Gary's.
According to Phil, he was standing with his friends talking when Gary approached and told him
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to be careful. Tr. p. 10, In. 2-13; p. 11, In. 16-21. Phil responded by asking "be earful for what?
Who are you?" and Gary put his finger in Phil's face saying "you be very careful." Id. at p. 11,
In. 21 - p. 12, In. 1. Phil testified that he told Gary "you don't just walk up to somebody you
don't know and say be very careful. Are you part of the mafia?" to which Gary replied: "You
want to go outside?" Tr. p. 12, In. 1-4. Phil claimed that as soon as he walked out the door,
Gary's gun was almost instantly touching the skin on the left side of his throat. Tr. p. 14, In. 1618; p. 15, In. 7-13. Phil testified that he did not believe Gary was outside long enough to unlock
a vehicle, get something and return and thus believed that Gary had to have the firearm on his
person inside the tavern. Id. at p. 20, In. 7-11; p. 28, In. 3-11. According to Phil, neither he nor
Gary spoke. Id. at p. 15, In. 3-6.
The jury found Mr. Coe guilty of aggravated assault and using a deadly weapon. CR p.
129. The district court sentenced Mr. Coe to a unified term of ten years with a minimum period
of confinement of two years, which it suspended for a two year period of probation. Id. at 134;
140-41. This appeal follows.

III. ISSUES PRESENTED ON APPEAL
A.

Was Mr. Coe harmed by the District Court's error in refusing to allow Mr. Coe to

present evidence of his reputation for being kind, caring and generous?
B.

Was Mr. Coe harmed by the District Court's error in refusing to instruct the jury

as requested by Mr. Coe?
C.

Did the combination of enors and irregularities deprive Mr. Coe of his due

process right to a fair trial?

,.,
_)

IV. ARGUYIE~T
A.

Mr. Coe was Harmed by the District Court Error in Refusing to Allow Mr. Coe to
Present Evidence of His Reputation for Being Kind, Caring and Generous
1.

Facts in support of argument

During Todd's testimony, the following exchange occurred:
Counsel:

Todd:

on you a little bit and talk to you a little bit
I want to switch
about Gary. You've known him for a number of years. Can you
tell me what kind of person Gary is?
Very Generous.

Tr.p.101,ln.10-14. TheStateobjectedandthejurywasexcused. Id.atp.101,ln.15-24. Mr.
Coe explained that he was entitled to present good character evidence pursuant to Idaho Rule of
Evidence 404(a)(l ). Id. at p. I 02, In. 1-16. The district court inquired "what particular character
trait" would be offered by the witness and the following exchanged occurred:
Counsel:

Court:
Counsel:
Court:
State:
Court:

Your Honor, I would expect he and other witnesses would offer the
character traits of Gary as a generous, kind, giving person ... that
he is a good person, a kind person, a giving person, a caring person
... and a nonviolent person.
How would character for kind or giving and caring be relevant?
Those are nice, peaceful character traits. [ think I can put his
character in issue under 404( a)(l ).
Any response from the State?
I think the only one that might be admissible, your Honor, is his character
for violence or not violence. I think that's it.
I agree for character trait for peacefulness is admissible. Character
for kind, giving, and caring is not relevant and is not admissible.
And general goodness is not admissible, but character trait for
peacefulness is admissible.

Id. at p. 103, In. 17 - p. I 04, In. 16.
2.

Reason relief should be granted

Rule 404(a)( I) provides that evidence of a person's character or a trait of character is not
admissible for the purpose of proving that the person acted in conformity therewith on a
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particular occasion, except that "evidence of a pertinent trait of the accused's character offered by
an accused.'' Thus, criminal defendants are generally allowed to present evidence of a pertinent
character trait to prove that they engaged in lawful conduct so long as the trait is relevant to the
elements of the crime charged. State v. Dobbins, 102 Idaho 706,707,639 P.2d 4, 5 (1981); State
v. Bailey, 117 Idaho 941, 942, 792 P .2d 966, 967 (Ct. App. 1990).

The district court determined that Gary's reputation for being kind, caring and generous
was irrelevant. However, evidence is relevant if it has "any tendency to make the existence of
any fact that is of consequence to the dctem1ination of the action more probable or less probable
than it would be without the evidence." I.R.E.401 (emphasis added). Whether evidence is
relevant is a matter of law that is subject to free review. State v. Field, 144 Idaho 559, 569, 165
P.3d 273, 283 (2007).
A kind and generous person is less likely to instigate a confrontation with strangers in a
bar or to unjustifiably threaten someone with a firearm than an unkind or selfish person. Thus,
that Gary is kind and generous makes it less likely that he entered the tavern carrying a loaded
firearm, confronted a stranger and asked if he "wanted to step outside." Similarly, evidence of
Gary's caring and giving character makes it more probable that he only pulled the firearm out of
his truck when he believed he was being threatened. Accordingly, the district court erred in
precluding Gary from presenting testimony from multiple witnesses that he was a kind and
generous person.
The error requires reversal unless this Court is convinced beyond a reasonable doubt that
a rational jury would have convicted Mr. Coe even if he had been permitted to present the
requested testimony. See Chapman v. California, 3 86 U.S. 18, 24 ( 1967); State v. Johnson, 148
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Idaho 664. 227 P.3d 918. (2010). As argued by the prosecutor "this case is really about
credibility. If you believe [Phil], if you believe him, the case is over, because what he told you
meets all the elements of aggravated assault. It's that simple. If you believe him, the case is
over." Amended Transcript ("Amended Tr.") p. 20, In. 2-6. Mr. Coe's self-defense claim largely
rested on whether the jury believed that Phil threatened ''this isn't over" as Mr. Coe entered his
vehicle or whether Mr. Coe instead carried the firearm into the tavern and pointed it at Phil's
chin as soon as he exited without provocation. Multiple witnesses testifying that Gary was a
caring and giving person may very well have convinced the jury that Gary reacted reasonably to
an imminent threat of hann.
Further, there was reason to question Phil's testimony. Phil, who was friends with
Jennifer, claimed that Gary pointed a loaded firearm at his neck without provocation and that he
fled inside before it was clear whether Phil or Steve would end up with the gun. Tr. p. 17, In. 19; p. 22, In. 2-4; p. 31, In. 4-14. Even though Phil had a cell phone and purportedly had a wellfounded fear of imminent violence, he did not call 911. Id. at p. 31, In. 4-22. Similarly, Jennifer,
who also went inside while Steve was still outside with Gary, did not 911. Id. at p. 64, In. 2-10.
After telling Gary to leave, Steve reportedly took the gun inside, unloaded it, put the ammunition
in a desk drawer and put the gun in a safe. Id. at p. 51, In. 16-25. Then Steve, Jennifer and Phil
sat together and discussed calling 911 . Id. at p. 31, In. 23 - p.
In. 11-15. According to Phil, it took a long

In. 11; p. 33, In. 21-23; p. 64,

for the police to arrive, though a responding

officer testified that he arrived minutes after the call came in at 9:34 p.m. - quite some time after
the shooting occurred. See Tr. p. 6, In.

In. 1 19; p. 37, In. 3-7; p. 58, In. 2-23, p. 59,

p.

In. 18-23; p. 69, In. 13-21; p. 76, In. 16 p. 78, In.
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Evidence of Gary's kind and generous character would have assisted the jury in
concluding that he did not enter the tavern carrying a loaded firearm and ask a stranger if he
"wanted to step outside." Thus, absent the district court's error in disallowing such evidence, the
jury would have rejected Phil's testimony and instead believed that Gary only pulled his firearm
in response to Phil's threat. Therefore, the district court's refusal to allow evidence of Gary's
reputation for being generous and caring requires that the judgment of conviction be vacated.
B.

Mr. Coe was Harmed by the District Court's Error in Refusing to Give Mr. Coe's
Requested Jury Instruction
1.

Facts in support of argument

Mr. Coe asked that the jury be instructed that in order to be guilty of Aggravated Assault,
the state must prove each of the following:
On or about November 15, 2010,
in the state of Idaho,
the defendant Gary Louis Coe committed an assault upon [Phil],
by threatening by word or act to do violence upon him, and
the defendant committed that assault with a deadly weapon,
6. and created a well-founded fear in [Phil] that such violence was
imminent.

1.
2.
3.
4.
5.

If any of the above has not been proven beyond a reasonable doubt, you
must find the defendant not guilty. If each of the above has been proven beyond a
reasonable doubt, then you must find the defendant guilty.

CRp. 58.
The district court instead instructed the jury:
In order for the defendant to be guilty of AGGRAVATED ASSAULT the State
must prove each of the following:

I.
2.
3.
4.

On or about 15th day ofNovember, 2010;
in the state of Idaho;
the defendant GARY LOUIS COE committed an assault on [Phil];
the defendant committed that assault with a deadly weapon or instrument.
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If each of the above has been proven beyond a reasonable doubt, you must find
the defendant guilty. If any the above has not been proven beyond a reasonable
doubt, then you must find the defendant not guilty.
CR p. l 15. Assault was defined in the following instruction as when a person:
Intentionally and unlawfully threatens by word or act to do violence to the person
of another, with the apparent ability to do so, and does some act which creates a
well-founded fear in the other person that such violence is imminent.

Id. at 116.
Mr. Coe objected because the district court's instruction "could be very confusing and
misleading to a jury [in that] they could not find the fear but still find Mr. Coe guilty of the
aggravated assault, and so ... it reduces the state's burden too much in this particular case and is
confusing." Amended Tr. p. 13, In. 6-14. The district court indicated that it had "exercised its
discretion" in rejecting Mr. Coe' s requested jury instruction because the court's instruction
follows the Idaho Criminal Jury Instructions ("ICJI") recommended by the Supreme Court. Id. at
In. 18-24. The district court also indicated that it tried to address Mr. Coe's concern by having
the instruction defining an assault directly follow the elements instruction. Id. at p. 13, In. 18 p.
14, In. 2.

2.

Reason relief should be granted

Although the district court indicated it exercised its discretion in rejecting Mr. Coe's
requested instruction, the question whether the jury was properly instructed is one oflaw over
which this Court exercises

review. See Stale v. Edney, 145 Idaho 694,697, 183 P.3d 782,

785 (Ct. App. 2008); State v. Halbesleben, 139 Idaho 165, 168, 75 P.3d 219,

(Ct. App.

2003). Either party may request that the court give a specific jury instruction and "if the court
thinks [the requested instruction] correct and pertinent, it must be given; if not, it must be
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refused." I .C. § I 9-2132(a). A requested jury instruction must be given if: (1) it properly states
the governing law: (2) a reasonable view of at least some evidence would support the defendant's
legal theory; (3) the subject of the requested instruction is not addressed adequately by other jury
instructions; and (4) the requested instruction does not constitute an impem1issible comment as
to the evidence. Edney, 145 Idaho at 697, 183 P.3d at 785; State v. Henry, 138 Idaho 364,367,
63 P.3d 490,493 (Ct. App. 2003).
Here, the district court refused to give Mr. Coe's requested instruction because the court's
instructions were patterned after the IC.TI. The Idaho Supreme Court approved the IC.JI and
recommended that the trial courts use the instructions unless a different instruction would more
adequately, accurately, or clearly state the law. State v. Cuevas-Hernandez, 140 Idaho 373,376,
93 P.2d 704, 707 (Ct. App. 2004); State v. Ruel, 141 Idaho 600,602, 114 P.3d 158, 160 (Ct. App.
2005). However, Mr. Coe did not request that the district court alter the language in the pattern
instruction but, rather, asked that it include the definition of assault within the elements
instruction so the jury would not be required to refer elsewhere for that definition. Mr. Coe
feared that by having assault defined separately, the jury could become confused and find Mr.
Coe guilty notwithstanding its failure to find that Phil reasonably believed that violence was
imminent. Mr. Coe's requested instruction "more clearly" stated the applicable law and the
district court erred in refusing the instruction.
The district court's error requires reversal unless the State proves beyond a reasonable
doubt that the error complained of did not contribute to the verdict obtained. State v. Perry,
150 Idaho 209, 221, 245 P.3d 961, 973 (20 l 0). An error in jury instructions constitutes
reversible enor when the instruction misled the jury or prejudiced the party challenging the
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instruction. State v. Severson, 14 7 Idaho 694, 710, 215 P.3d 4 l

430 (2009); Stale v. Row, 131

Idaho 303,310, 955 P.2d l 082, 1089 ( 1998).
Mr. Coe's proposed instruction clarified that the jury could only find Mr. Coe guilty if it

concluded that he threatened to do violence upon Phil with a deadly weapon and created a
well-frmnded fear in Phil that such violence was imminent. Requiring the jury to look elsewhere
for the definition of assault and failing to link that definition to the facts of the case likely
confused the jury and risked that it found Mr. Coe guilty without concluding that Phil had a wellfounded fear of imminent violence. Accordingly, the district com1's error prejudiced Mr. Coe
and his judgment of conviction must be vacated.
C.

The Doctrine of Cumulative Error Demonstrates That Mr. Coe was Denied His Due
Process Right to a :Fair Trial
The cumulative error doctrine requires reversal of a conviction when there is an

accumulation of irregularities, each of which by itself might be harmless, but when aggregated,
the errors show the absence of a fair trial, in contravention of the defendant's constitutional right
to due process. Stale v. Field, 144 Idaho 559, 572-73, 165 P.3d

286-87 (2007). Here, the

errors discussed above cumulatively deprived Mr. Coe of his due process right to a fair trial, even
if those errors were harmless when considered individually.
V. CONCLUSION
Mr. Coe respectfully asks that this Court vacate his judgment of conviction and sentences.

Respectfully submitted this

/it?/ day of November, 20 I
byn Fyffe
Attorney for Gary Coe
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